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1.0 Introduction

Waka Kotahi NZ Transport Agency (Waka Kotahi) are looking to develop a rail safety
regulatory framework to meet the current demands of the railway industry and support its
growth in New Zealand. To this end, Waka Kotahi engaged Abbott Risk Consulting (ARC

to design and facilitate a workshop with key industry participants to explore opportuni%b
to improve the current regulatory approach and to identify priorities for future action. 7\

The Workshop was held in Auckland on 7 September 2022. This report provi &etails

of the workshop, attendees and findings. ?\
1.1 Summary of Key Findings Oé
The key findings to come out of the workshop are: &\
1. There is a strong commitment across industry and ment to work together

to improve the system of safety in New Zealand
2. The current rail safety regulatory approach iQQt for purpose.

3. The current formulation of a “safety cas@adequate as a basis for the
licensing system and effective regul@ ersight.

4. There was strong support for devgl g the R3F model and working
collaboratively to improve a sh(e}ndustry view and understanding of safety
risk.

5. There is a need for strﬁw governance in relation to the development of the
National Rail Safety S ards (NRSS).

6. The significant in %&e in rail infrastructure investment requires a new approach
to the regulau'g major projects and the development and application of more
m

mature sy, ngineering practices by industry.
7. Thec I array of regulatory agencies oversighting the management of
he ety and environmental risk inhibits industry’s ability to adopt

: porary integrated management systems.

FurtherNdétails on each finding are provided in Section 4.0.

1.2 %%pommendations
@?‘ It is recommended that:

@\l 1. The Ministry of Transport and Waka Kotahi, in consultation with rail participants,
Q, undertake a detailed analysis (using a RACI model or equivalent) to identify the
entity(s) with lead accountabilities for key rail functions under the co-regulatory

model, including:

a. Rail network strategic planning

b. Rail infrastructure program and project planning and delivery
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O

c. Design Authority (including ownership of railway standards and
accountability for configuration management)

d. Strategic regulatory policy (including legislative policy)
e. Operational regulatory policy (eg guidelines, codes of practice) Cbcb%
f. Administration of the Rail Safety Act &'\

Rail participants consider formalising an industry representative boc@lhrough
the Australasian Railway Association) to facilitate a more structurged nd wholistic
approach to addressing the challenges/opportunities facing the Zealand rail
network and to develop a more integrated and coIIaboratiproach to safety

risk management &
The entity accountable for rail network strategic pl develop, in consultation
with industry, a long term strategic vision fo’&i*network performance and

interoperability

Waka Kotahi formalise a Rail Participa@n&ultaﬁve Forum to regularly engage
the industry with respect to safety perfOshance under the co-regulatory model,

and in particular: ?\

a. the developmen@we Rail Regulatory Risk Framework (R3F)

b. the repor '@a d sharing of data to support good safety practices
across t ustry

The Ministry okgéport, in consultation with Waka Kotahi and industry, review
the Rail Saf& t 2005 to ensure it is fit for purpose, including:

Clarity in relation to the duties under the law

so b. the requirements of a “safety case” as a basis for the licensing

regime

Waka Kotahi, in conjunction with the Ministry of Transport, review the structure,
resourcing and regulatory approach of the Safer Rail unit to ensure it has the
capacity and capability to effectively regulate within the co-regulatory model and
in the context of growing rail demand and infrastructure delivery

Waka Kotahi develop a suite of guidance material setting out the regulator’s
expectations of industry in areas such as:

a. The content of the licensee’s “Safety case”

b. The delivery of major infrastructure projects
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1.3

1.4

c. Management of specific safety risks (eg fatigue, fitness for duty,
interface management).

Workshop Methodology

2

The Workshop Agenda is provided in Appendix A. q
The Workshop was designed to: &

= Clearly articulate and understand the drivers for change (see Section Z%g)
e

= Discuss and agree upon principles to underpin the regulatory appr@ e Section

3.0). O

= |dentify what is working well and where there are areas for ir«&o ement in the
system of safety. This was done by exploring current pragtigZ~n New Zealand
through three different prisms: risk-based regulation; th@—cycle of an asset; and
an accident scenario.

Key findings from the workshop are summarised i Qon 1.1 above and discussed in
more detail in Section 4.0. Recommendations ggskly from those findings are set out in

Section 1.2 above. AN\
\/

The Workshop was attended by s@g{ecutlves from:

=  Rail operators, mcludlng.o
= KiwiRail.
= Auckland O
= City Rai K.

V\@ﬁm

Workshop Participants

% e Ministry of Transport.
% Il list of attendees can be found in Appendix B.

2. @ Drivers of Change

v
&

There was widespread agreement on the drivers of change and the need for the current
approach to rail safety regulation to adapt and change to meet those challenges. The key
drivers include:

= The rapid growth in rail activity (both passenger and freight).

= The recent commitment to significant investment in rail infrastructure and rolling
stock after many years of relatively little investment activity.
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= Anincrease in the number of rail industry participants and increased complexity in
managing safety between the above and below rail operators and through the
supply chain.

= The rapid technological change and innovation occurring in the rail industry.

= The increasing societal expectations around safety and, more generally, around (§>
industry performance. '\

9

The Workshop reviewed the draft regulatory principles proposed by Wa }gﬁhi to help
drive a new approach to rail safety regulation. These are:

= An active co-regulatory model. &\O
= Arisk based regulatory approach — R3F. @V

= TG ake, td maia (Stand Up, Stand Firm). Q~

= Real-world regulation. go

One of the aims of this session was to ensure @r ies had the same understanding of
the rationale for these principles and their si@ ce in influencing behaviours - not only
within the regulator, but across industry.

3.0 Regulatory Principles

ARC found that there was strong ali Qe)u\tin participants’ understanding of, and support
for, the proposed principles. Q&

3.1 Active Co-Regulation O
The Workshop consid e following broad definition of co-regulation:

"Co—regulatigxpically refers to situations where industry develops and administers

its own ar% ments.

T@ nment provides legislative backing to enable the arrangements to be
eqf d.

@m Regulator holds industry to account in complying with arrangements.”

%nder a co-regulatory model, the regulator sets predominantly performance or principles-
@ based requirements, allowing industry to determine the more prescriptive means by which
they can meet those requirements.

Qg The rationale for this model is that:

=  Risks should be managed by those who are best placed to control those risks.

= Prescriptive standards set by regulators do not adapt well to specific or localised risk
factors and are less responsive to innovation and change.
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However, the successful implementation of a co-regulatory model is challenging in the
context of a complex safety system such as rail, where many parties contribute to safety
outcomes. These include parties who influence safety through the life-cycle of the asset
from planning, design, construction, operation, maintenance and de-commissioning.

2

Safety is therefore a shared responsibility between these parties. Q)

The workshop noted that this shared responsibility is explicitly referenced in the A)Qralian
Rail Safety National Law (RSNL)! which defines those parties as including:

= Rail transport operators (rail infrastructure managers and rolling sto oz?ators).

=  Rail safety workers. O

= Persons who design, commission, construct, manufacture, s@ , install, erect,
maintain, repair, modify or decommission rail infrastructu %olling stock.

= Persons who supply rail infrastructure operations or stock operations to rail
operators.

= Persons who load or unload rail freight. EQO

= The regulator.

= The public. @

The RSNL notes that the level and na@ f each person’s responsibility with respect to
safe rail operations is dependent \Nq nature of the risk to rail safety that the person
creates and the capacity of that n to control, eliminate or mitigate those risks.

consulted on and be involved in, the formulation and

Unlike the New Zealand ilgety Act, the RSNL places explicit obligations on these
parties to participate i
implementation of m ?2?3 to manage risks to safety.

In confirming
regulation d

for the principle of co-regulation, the workshop noted that co-

risk management across industry.
" he~eporting and sharing of data to support good safety practices.
culture of collaboration and consultation with respect to safety risks.

A clear understanding between the regulator and regulated entities of the standards

0 required of rail participants to meet their safety duties.

1 Australian Rail Safety National Law, Section 50
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3.2 Regulatory Approach — R3F

The Workshop acknowledged the work by Waka Kotahi in developing the Rail Regulatory
Risk Framework (R3F) and strongly supported the concept of risk-based regulation as an
underpinning principle for the regulatory framework.

Participant Type

Classification of Participant types within each sector

v > R3FTool Risk Groups/ Risk Areas/ Risk Factors

Policies/Practices/Proceduresand control

» Inherent risk analysis of rall ’
participants by type (not entity)
Governance and leadership (GL) ’

Rail Risk- Influencing Factors

> rane
> ns
> Complianceactions.
 0%A monitoring schedule
Operational Plan

Operational Management (OM)

Envirnment In;:«;t:mre m;x:;zremm » 054 schedulefor
* ’ ® individual ic
» Metro + Tumels » Other Passenger o e
» Town + Platforms » Freght & oacar)
» Rura + Statons. » Moed o Moo et
» Seaure Siing » Level Crossings i aticpans
- )
Weightad » R3F Maturity Model » Analysls of
Track length (Word Plctures) results per:
g » Assessment of » Participant type,
Safety Management
System maturity of sector as basis for Analysi:
lysis- Insights.
each participant ulator
= — partc ety |
essed as. of Harm (to focus areas 2 Participant Type
pario F be isgsted 2 Ently
Fhcarty el ot 5 Bt
sPReat varsion) Level of maturiy 5
Scoring@ygrationat minimum scores expected: LT
Stabiltty ofthe Howpeople cuttur mas Perrisk area/ factor/risk group
arpamn canbahamad e et
and change or rty
mansgemert Weighted el > Review of
PaxiFroight nidert Safety Case

Volumeof Passenger
Freight Journeys
» Early-MidNov

up1 Risk Group2 RiskGroup 3 RiskGroupa
tod] Expectad Eweccd/ Expected) Risk Response
AcualfGap ActualfGop ActalfGap AetualfGop. > WorProgrammeof

actvites to managehigh
risk oy

» Resource prcritsation
Determination of gaps. toldentified igh-risk

prcursor
Classification of rail participants by type and Risk dlassific ation
canlead tochange in risk regu partles
{ Py e classification up/down » Monitoring & Review of
participant types/sector

3 Supporttowardsself-

regulation
Low

\ |
\2\‘* il imerk
Figu§,1&he Rail Regulatory Risk Framework (R3F)

Risk Group 1 Risk Group 2 Risk Group 3 RiskGroup 4

3.3 Tu ake, Tu

The W % noted and supported the principle of T ake, td maia — to Stand up, Stand
Firm —%1 aka Kotahi’'s commitment to good regulatory practice.

3.4 orld Regulation

?g?he Workshop supported the description of Real-World Regulation set out in the
Regulatory Strategy 2020-25. It also acknowledged that this effectively captures the key

0/ elements of good regulatory practice.
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HOW WE WORK AS A
REAL-WORLD REGULATOR

We are grounded in Our regulatory approach is firm and fair,

te ao Maori applying principles of good practice %»

We are a system leader &
with oversight of all users
WHAKAPONO

Integrity ?\

ﬂ We are risk-b Q
focused on hdrm\grevention
MANAAKITANGA v
Caring for people §
Qare responsive

df d thinki
WHANAUNGATANGA 42N bbb
-

Relationships

We are informed by

KOTAHITANGA \ evidence and intelligence
Unity QQ
Figure 2: Wi model for a “Real World Regulator”
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4.0 Findings

While there were some differences in emphasis, there appeared to be a strong alignment
about the below findings and how they might set the scene for future collaboration in the
maturation of the rail safety regulatory framework. Cél/

4.1 Finding 1: Collaboration r\
There is a strong commitment across industry and government to work %er to
improve the system of safety in New Zealand rail. v
Industry participants welcomed the initiative of Waka Kotahi in organi he workshop
and encouraging a ‘re-set” in the way that the regulator and i respond to the

challenges facing the sector.

All parties committed to continuing the dialogue and ens&y re-convene at least
annually to discuss progress.

The current rail safety regulatory approaz{i/s\aot fit for purpose.

4.2 Finding 2: Regulatory Framework

The “drivers of change” are necessitat@ ew approach to rail safety regulation in New
Zealand. \

While the introduction of genergh\garety duties in the Rail Safety Act is supported, it has
caused confusion about who @. s those duties and how the obligation to reduce risk, so
far as is reasonably practi€gble (SFAIRP), can be demonstrated and agreed between the
risk owner and the Re

For the Regulat imply adding resources in response to growing demand is not the
answer. Thered eed for a shift to risk and evidenced-based regulatory practice. There
is also a @/ more nuanced understanding of industry’s accountability for effectively

managin ithin a co-regulatory model.

FopAQdustry, there is a need for a more integrated and collaborative approach to safety
nagement. This should be based on better data and analysis, and a commitment
onsultation with other parties who may be affected by business decisions.

@; In summary, the Workshop agreed collectively that the current rail safety regulatory
approach is not fit for purpose.

Q&C’v Finding 3: Licensing Regime

The current formulation of a “safety case” is inadequate as a basis for the licensing
system and effective regulatory oversight.

Workshop patrticipants, and most notably the industry representatives, are of the view that
the current formulation of “safety cases”, which underpin the regulatory licensing scheme
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4.4

in New Zealand, is inadequate. Rather than the contemporary concept of a “safety case”
which sets out the safety argument for a particular operation, the current safety cases are
more akin to high level safety management plans.

licensee’s safety and risk management systems and practices. This lack of visibility ab,
the standards to which a licensee can be held to account means there is a discrepa
expectations between the licensee and the Regulator on what is acceptable in aging
risk (including at what point the “SFAIRP” argument has been made). C)

Further, the safety cases do not provide the Regulator with sufficient visibility of thg%

Industry representatives felt that this asymmetry results in the Regulat taEing a more
risk averse view of acceptable risk than what would be required withis\¥oe concept of a

“SFAIRP” argument. ,&\

Industry representatives also noted that the Regulator does ?’cus sufficiently, in their
view, on the performance of non-licensed industry partici rough the supply chain.
The workshop agreed, however, that this is an issue of ity of the Regulator and that
it is understandable that regulatory resources are minantly focused on licensed
access providers and rail operators.

The workshop concluded that a review of the\cu/%nt safety case regime is a high priority.

This should include: \?\

= Clearer guidelines about the regs#ients of the safety case with a stronger focus
on safety and risk manageer ystems and processes to be adopted by the
licensee.

= The introduction of a gfgvision in the license, setting out the scope (including
limitations) of the act¥e€s for which a licensee has approval.

= The development f guidelines for the industry regarding the Regulator’s
expectatio n duty holders are developing a safety argument that their
operatio safe, SFAIRP.

lation of what the Regulator is “attesting to” when approving a license
he competence and capacity of the licensee to manage risk, in accordance
eir approved safety case.

%%vding 4: Risk Management

@Q There was strong support for developing the R3F model and working collaboratively

v
&

to improve a shared industry view and understanding of safety risk.
The workshop explored several issues relating to risk and safety management.

It was agreed that further work, on a collaborative basis, is needed to develop the R3F
model and, particularly, the safety performance data needed to underpin the model.

A more mature risk model would facilitate:
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= Better targeting of resources by the Regulator on matters that are important from a
risk perspective (i.e., activities that are both non-compliant and potentially harmful).

= The development of industry-wide safety strategies by rail participants with support
from the Regulator.

= The opportunity for individual operators to benchmark their own safety performan%cb
against de-identified industry levels.

There was some discussion about the use of the term “critical risks”, in the ’$\ext of
safety risk management. While participants had different perspectives on of the
term, all agreed that a risk-based approach to safety regulation and mana er%ﬁt requires
a different analytical approach to high consequence, but low likelihood é These risks
are not captured in the analysis of data focusing on occurrences re by definition,
more frequent.

4.5 Finding 5: Standards &

There is a need for stronger governance in rel@t‘o the development of the
National Rail Safety Standards (NRSS).

The workshop briefly addressed the issue of raiﬁ&stry standards. It was agreed that the
process for developing and adopting stan Be}nas not kept pace with structural changes
in the industry. This is especially true 0\ e separation of above rail operations from
access provision.

The workshop noted that the NR is no longer operating and that there has been a
change in the governance of <@ RSS. The development, management and application
of standards requires fur thought within the safety regulatory framework. This is to
ensure that there is clegrag€ountability for their development and application.

technologies. workshop did not go into any depth regarding how this might be

There is also a g;to update the standards to reflect changes to rail operations and new
progressed

4.6 Findi v Major Projects

gnificant increase in rail infrastructure investment requires a new approach
e regulation of major projects and the development and application of more
ature system engineering practices by industry.

@ Workshop participants reflected that the traditional approach to rail regulation was to focus
Q/ on the day-to-day safety of existing operations. This is because there had been relatively
Q~ little major investment in rail infrastructure and rolling stock for some considerable time.

However, over the past decade, there has been a substantial increase in new investment
in rail and a boom in rail construction activities. This has changed the risk profile of the
industry, particularly in relation to managing constant change, operating in a construction
environment and often in disruption mode. Additionally, such works bring more
contractors onto a network, placing more emphasis on access controls,
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licensing/capability, verifications of contractor capability and assurance controls in
general.

The Workshop found that there are several opportunities for improvement in the approach
to regulating and managing the safety of major new projects: Cél/

= Better guidance to the industry on the expectations of the Regulator. This includp§
the system engineering principles to be adopted in the management of maj
projects (e.g., safety in design, human factors, assurance processes).

= Early engagement with the Regulator in the planning, design, and deliv%’of major
projects.

= Early and more meaningful engagement by major project deli s{@ams with
operator/maintainers?. ’{

This will reduce the regulatory risk that the final safety argu Eor the project is rejected
by the Regulator. It also reduces the likelihood that t rator/maintainer does not
accept the assets when handed over on commissioni service.

4.7 Finding 7: Regulatory Support for Integra\%gflanagement Systems

The complex array of regulatory agencig ersighting the management of health,
safety and environmental risk inhibiki ustry’s ability to adopt contemporary
integrated management systems. \C)

Industry representatives pointed t?e plethora of regulatory requirements and regulatory
authorities that impact on thei ness, including, for example:

= Rail safety. \g'g/
=  Work health and'sqf y.

u Dangeroué‘ds / hazardous waste.
= The en@ ent.

= Ele safety.

Thjg=¢orplexity has the potential to impose unnecessary regulatory burden on industry
@ duplicative or inconsistent requirements amongst regulators. This also has the
ntial to inhibit industry’s ability to adopt integrated safety, risk, environment and quality

?ﬁanagement systems.

inconsistency, duplications, or confusion regarding their respective regulatory

0/ The Workshop supported collaboration between regulatory authorities to work to reduce
Q‘ requirements.

2 The Workshop highlighted the early engagement of the operator of the City Rail Link by the project team as
an example of good practice in this regard.
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Time Activity

Lead

930 - \Welcome Kane Patena qgll
9.45 (2)
945 - Rules of Engagement! ARC&
9.50
950 - \Whanaungatanga
16 30 Each person to take 2-3 minutes to answer the following questions: é
e What is the greatest opportunity for reform of the rail safety ()
regulatory system? \
e What do you want to achieve out of today? &
10.30 . |Privers of Change Q~t‘ ARC
16. 50 e And what’s the problem we’re trying to fix? QO
10.50 — \E
BREAK
11.10
N
11.10 - Proposed Regulatory Principles \‘ ARC
12':00 e Active Co-regulatory Model \
e Regulatory Approach —
e Tu Ake, Maia (Stand tand Firm)
¢ Real-world Regulatio
&
12.00_ |PRISM 1: Risk BasedQMion ARC
12.45 ’<\
Py
12.45 - Q/‘< LUNCH
1.30
L N
130_ [PRISW@AYe Cycle of the Asset ARC
2.15
915 QWSM 3: Accident Hypothetical ARC
3@
\é&ggo_ BREAK
3.20- Insights Al
4.00 e Things we want to keep
e Things we could improve
4.00 — \Wrap up
4.20 e Key outcomes/observations ARC
e Next Steps Gini Welch
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Waka Kotahi

Kane Patena, General Manager of Regulatory

Gini Welch, Senior Manager Safer Ralil (1/
Natalie Wyatt-Renney, Manager Rail Support Cb
Paul Cockerton, Lead Advisor Rail Systems y\cb
David Shepherd, Manager Rail and Freight &

Paul Browning, PA to Senior Manager Safer Ralil C)

Ministry of Transport Oév

Amber McGovern-Wilson, Transport (Policy) /&\
Richard Manning, Transport (Senior Adviser - Supply Chain) §?~

Rail Participants O

Alastair Cumming, Kiwirail (Head of Zero Harm) ﬁ
Darryn Robin, Kiwirail (Head of Systems Standards amd*Governance)

Paul Dalessio, Auckland One Rail (CEO) \/
Cameron Brodie, Auckland One Rail (Head E)
Dan ‘Chuck’ Norris, Fonterra (General M Global Critical Risk)
lan Ladd, Transdev (Managing Directo%@

Ivor Smith, Transdev (GM Quality, S , and Environment)

Luke Basilicata, Transdev (Fleet #Zigifeering Manager)
Russell McMullan, City Rail Li Assurance and Integration)
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